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COUNTERSTATEMENT OP THE CASE 

This is an appeal from a conviction of manslaughter. 
Appellant was indicted on October 31, 1947, for man¬ 
slaughter, in connection with the death of Mrs. Theodora 
Rowell on September 10, 1947, in the District of Columbia. 
He was tried with a jury on February 10, 11, and 12,1948, 
and was found guilty as charged (Jt. App. 59). He was 
sentenced to imprisonment for five to fifteen years (Jt. 
App. 60) which sentence he is presently serving. 

The record shows that appellant, Nixon McGuire, and 
the deceased, Mrs. Theodora Rowell, had lived together, 
ostensibly as man and wife, in a one room and bath base¬ 
ment apartment at 1819 Eye Street, N. W., Washington, 
D. C., since April, 1947 (Jt. App. 28,35). At about 2:45 A. M., 
September 10,1947, appellant appeared at No. 3 Police Pre¬ 
cinct near 20th and K Streets, N. W. and told the police that 
he had awakened a short time before to find Mrs. Rowell 
cold in the bed beside him (Jt. App. 11). He returned with 
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two police officers to his apartment. There they found the 
woman apparently dead lying on the side of a double bed 
nearest to the bathroom. Her face and earwere badly bruised 
and there were scratches on her face (Jt. App. 15, 18, 19). 
The heavy porcelain top of the toilet flush tank was broken, 
parts of it were scattered about the bathroom floor, and 
there were flecks of blood on the bathroom wall nearest to 
the flush tank top. Appellant’s wrist watch was in the toilet 
bowl (Jt. App. 13,15, 20). Two damp wash cloths were found 
with blood on them, and a bloodstained shirt of appellant’s 
which was discovered under some other clothing in a closet 
(Jt. App. 21-22). Appellant was wearing a polo shirt and 
trousers when he came to the precinct and subsequent exami¬ 
nation showed that blood of the same type as that of the dead 
woman was splattered on them (Jt. App. 13, 20, 26-27). 
She was removed to Gallinger Hospital and pronounced dead 
on arrival at 4:40 A. M. (Jt.App.16). An autopsy performed 
by the coroner showed that death was caused by cerebral 
compression from a cerebral hemorrage which resulted from 
traumatic injuries to the back and left side of her head. 
Because it could not be determined whether the cerebral 
compression was built up slowly or rapidly, the coroner was 
unable to fix the time of death (Jt. App. 17-18). 

In all of the several accounts given by appellant, he stated 
that he, together with Mrs. Rowell and a friend named 
Detweiler, were drinking beer and whiskey at the apartment 
from about 10:00 A. M. until 2:00 or 3:00 P. M., when Det¬ 
weiler left (Jt. App. 20, 25, 31, 35); that appellant and Mrs. 
Rowell continued drinking together until she went out 
around 5:00 or 6:00 P. M. and he went to sleep (Jt. App. 20, 
25,31,36). In each account he claimed that upon awakening 
and finding her cold in bed beside him he went immediately 
to No. 3 precinct (Jt. App. 20, 25, 31, 38). 

The explanations offered by appellant differed, however, 
with respect to what happened between the time Mrs. Rowell 
left the apartment and the time he awoke to find her dead. 
Thus he first told one of the officers at the police station that 
deceased had left the apartment at around 5:00 or 6:00 
P. M.; that he had then gone to bed and had not awakened 
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until a few minntes before when he had found her beside him 
cold (Jt. App. 11). While talking to another officer shortly 
after their return to the apartment, appellant asserted that 
some time after going to bed at 5:00 P. M., he awoke to find 
deceased staggering around the room with a pint bottle of 
whiskey. He made her come to bed and slept until he 
woke to find her dead (Jt. App. 23). Still later that day 
appellant injected a new variant, stating that when Mrs. 
Rowell returned to the apartment he woke to see her open¬ 
ing the door and saw her fall on her face on the floor. He 
picked her up to put her to bed, noting that her face was 
badly bruised. He dropped her twice before getting her to 
the bed. He then partially undressed her and wiped her 
face with wash cloths. He then went to sleep (Jt. App. 
25,31). 

On the witness stand, appellant gave an account essen¬ 
tially the same as his last story to the police except that he 
did not see her come in the door (Jt. App. 48). 

At all times appellant denied any knowledge of how the 
top of the toilet flush box had been broken, how his wrist 
watch happened to be in the toilet bowl or how blood came 
to be on the bathroom wall (Jt. App. 20,33,44). He claimed 
that the blood spots on his clothes were probably paint (Jt. 
App. 20). 

In contradiction of appellant’s statements and testimony 
that he went directly to the precinct on finding Mrs. Rowell 
dead, one witness testified that appellant came running up 
20th Street from the direction of Pennsylvania Avenue 
around 3:00 A. M. and that he turned at Eye Street as if to 
come toward his home, but upon seeing the witness seated on 
the front porch continued instead up 20th Street (Jt. 
App. 51-52). 

SUMMARY OF ARGUMENT 

1. The examination of appellant by the Court at trial 
was fair and proper. It was done simply to elucidate the 
facts of the case for the benefit of the jury. In this, as well 
as in every other respect, the conduct of the trial was above 
reproach. 



4 


2. The inclusion of definitions of first and second degree 
murder in the Court’s charge to the jury was not improper 
since it was used solely for the purpose of making clear the 
nature of manslaughter, the offense with which appellant 
was charged. 

3. The Court properly denied appellant’s requested in¬ 
struction that the jury could presume the testimony of wit¬ 
nesses subpoenaed but not called by the Government to 
testify would have been unfavorable to the prosecution, 
since there was no showing that it was peculiarly within the 
power of the Government to produce those witnesses, or 
that they would have elucidated the transaction. 

4. There was adequate evidence to justify the submission 
of the case to the jury. 

ARGUMENT 

I. Court’s Interposition Proper. 

Appellant objects to what he calls the trial court’s “un¬ 
duly prolix and detailed cross-examination of the appel¬ 
lant” (Br. 4), and complains about nearly every question 
asked by the Court in the course of the trial (Br. 5-9). It 
is apparently his contention, though stated only in the nega¬ 
tive fashion of rhetorical questions (Br. 7-8) that the 
Court did not attempt to elicit the true facts, calmly, dis¬ 
passionately, but acted rather as a prosecutor. 

The record does not bear out this imputation. It is clear 
from a perusal thereof that the Court did not examine the 
appellant or any other witness at great or undue length, 
and displayed no partiality toward the Government. The 
Court intervened, as it had the right to do, impartially and 
without bias solely for the purpose of elucidating uncertain 
points, reconciling inconsistencies in the evidence or “mak¬ 
ing the case clear to the jurors.” Griffin v. United States, 
— U. S. App. D. C. —, 164 F. 2d 903, 904 (1947) - 1 

1 The court’s solicitude for the rights of the appellant was demon¬ 
strated early in the trial when the court sua sponte refused to permit the 
arresting officers to testify as to statements made to them by the appel¬ 
lant, until the corpus delicti had been established by the testimony of the 
doctor who pronounced Mrs. Rowell dead and the coroner who performed 
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Notwithstanding that his attention was directed to it by 
the trial court (Jt. App. 50), appellant has overlooked, 
or perhaps disregarded, the pertinent and recent opinion 
of this Court in the Griffin case, supra, and authorities 
therein cited. There, as here, the questions objected to 
were directed to a defendant in a homicide case and they 
afforded an opportunity “to make a logical answer explain¬ 
ing his conduct.” (164 F. 2d 904.) In that case this Court 
re-affirmed the trial judge’s right to further the ends of 
justice and clarify the case for the jurors by making proper 
inquiry. Previously this Court has indicated that the trial 
judge has a duty 

“to see that the facts of the case are brought intelli¬ 
gibly to the attention of the jury, and to what extent 
he will intervene for this end is a matter of discretion.” 
Budd v. United States, 48 App. D. C. 332 (1919). 

The single case upon which the appellant relies (Br. 17) 
sets forth correctly the rule that the trial court “should be 
calm, judicial, dispassionate and impartial in exercising 
its right to examine the parties as well as the witnesses.” 
United States v. Gross, 103 F. 2d 11,13 (C. C. A. 7th, 1939). 
That case, however, adds little, if any, support to appel¬ 
lant’s claim of prejudice since the court there not only 
found nothing improper in the trial court’s conduct, but 
cited with approval United States v. Breen, 96 F. 2d 782 
(C. C. A. 2d 1938), wherein it was found that although the 
trial court “did examine the witnesses at some length and 
perhaps was too active at that to be really helpful # • 

that is far from saying that he did anything which preju¬ 
diced the appellants.” 

The lack of justification in the record for appellant’s 
attack upon the conduct of the trial judge indicates the 
lack of merit in his appeal as a whole. Appropriate here 
is the statement made in United States v. Breen, supra that 
“All too often, it seems, appellants, like these become over- 

the autopsy and determined the cause of her death. The chronological 
development of the evidence was not objectionable to the appellant; and 
the court’s action in this instance is indicative of its attitude throughout 
the trial. (Jt. App. 15-16) 
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critical of a trial judge after conviction and on appeal seek 
to try Mm instead of the merits or demerits of their cause.’* 

II. Definitions of Higher Degrees of Homicide Properly 
Given. 

Appellant contends that the court committed reversible 
error in including definitions of first and second degree 
murder to aid the jury in understanding the definition of 
manslaughter. He urges that he was prejudiced because 
the jury was likely to consider that he was lucky in not hav¬ 
ing been charged with a more serious crime. The cases 
cited by appellant are not in point, although tMs question is 
not here raised for the first time. 

For example, in State v. Towne, 180 Iowa 339,160 N. W. 
10,12 (1916), the appellant had been indicted for and con¬ 
victed of manslaughter. In approving a charge similar to 
the one in tMs case, the court said: 

“Some of the instructions are criticized. One of them 
simply defines murder according to the statutes of the 
state, but the instruction immediately says in terms, 
‘The charge in this case is of a crime of a lower degree 
of turpitude than that of murder, to wit, the crime of 
manslaughter,’ and manslaughter is then defined. 
There was no error in this instruction.” 

To the same effect is McQueen v. State, 103 Ala. 12, 15 
So. 824, 826 (1894), a second degree murder case where the 
court defined first degree murder. The Alabama Supreme 
Court said: 

“If this definition to the jury of murder in the first 
degree be regarded as abstract, the proposition of law 
it affirmed was correct, and we are unable to see, with 
the explanation the court gave, how it could possibly 
have misled the jury to the prejudice of the defendant. 
It was no doubt true, as the court thought, that the jury 
could better comprehend the qualities of a murder in the 
second degree, when given to them, by having a clear 
understanding of the qualities of murder in the first 
degree. The instruction containing no error of law and 
having no tendency to mislead the jury to the prejudice 
of the defendant, it cannot afford ground of reversal.” 
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The same objection was raised in Goaler v. State, 64 Tenn. 
678, 680-81 (1875), where the defendant had been charged 
with manslaughter. The Court said: 

“Upon the whole matter it is perhaps safe in such 
case to enlighten the jury as to all other grades of 
homicide that they may the better comprehend the pre¬ 
cise crime with which the prisoner is charged, provided 
it be accompanied, as in this case, with a distinct ad¬ 
monition that the prisoner cannot be convicted of any 
higher grade than that upon which he is arraigned.’* 

See also People v. Palmer, 105 Mich. 568, 63 N. W. 656, 
657 (1895); People v. Valentine, 28 Cal. 2d 121,169 P. 2d 1 
1946); White v. State, 44 Tex. Cr. 346, 72 S. W. 173 (1902); 
Goodwin v. State, 39 Tex. Cr. 404, 46 S. W. 226 (1898); Sim¬ 
mons v. State, 23 Tex. A. 653,5 S. W. 208 (1887). 

The cases in which this point has been raised are unani¬ 
mous in holding it to be without merit. 

III. Request Concerning Failure to Produce Witnesses 
Properly Denied. 

Appellant contends that the court erred in refusing the 
following request for instructions: 

“You are instructed that if you find a party has it 
peculiarly within his power to produce witnesses whose 
testimony would elucidate the transaction, the fact that 
he does not do it creates the presumption that the 
testimony, if produced would be unfavorable.” 

The instruction was properly refused for at least two 
reasons. First, there was nothing to show that it was 
peculiarly within the power of the Government to produce 
the witnesses involved. It is true that they were present in 
response to Government subpoenas although it was, of 
course, within the power of appellant to have summoned 
them. They were presumably in the witness room through¬ 
out the trial and were equally available for either side. 
There is thus no factual basis for the assertion (Br. 19) 
that any of these witnesses were more available to the Gov¬ 
ernment than to the defense. Consequently, the requested 
instruction was inappropriate. 
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Weight must be given to the phrase “peculiarly within 
his power.” It does not mean that where each side has it 
in its power to produce a witness that any inferences may 
be drawn, but only where the power is “peculiar”, that is, 
in his power only and not equally with any other party. 
Such was not the case here and for this reason the request 
was properly refused. See also Egan v. United States, 52 
App. D. C. 384, 394, 287 F. 958, 969 (1923) and Moyer v. 
United States, 78 F. 2d 624, 630 (C. C. A. 9,1935). 

The requested instruction was inappropriate for the fur¬ 
ther reason that there is nothing to show that the testimony 
of any of these witnesses “would elucidate the transac¬ 
tion.” This may not simply be assumed from the fact that 
they were subpoenaed but must affirmatively appear from 
other evidence in the case. Cf. Milton v. United States, 71 
App. D. C. 394, 397,110 F. 2d 556 (1940). 

It is absurd to suggest that one party to litigation must 
put every possible witness on the stand at the peril of 
having the jury draw an adverse inference from their 
failure to appear. In the preparation of a case, it is pru¬ 
dent to subpoena all whose testimony might be needed 
whatever turn the trial may take. Witnesses whose testi¬ 
mony is merely cumulative as well as rebuttal witnesses 
for whose testimony the occasion may never arise are alike 
subpoenaed and identified to the jury. The prosecutor 
should not be required to waste the time of the court by 
calling witnesses whose testimony would be merely repet¬ 
itive and cumulative for the sole purpose of avoiding the 
adverse inference. He may not properly call upon rebuttal 
witnesses except when the defense has proved something 
that requires rebuttal. 

The witnesses subpoenaed but not called to testify by 
the government in this case fell into these two categories as 
stated by the Assistant United States Attorney (R. 131). 
That the testimony of some of these witnesses was of a re¬ 
buttal character was demonstrated when one of them, Troy 
W. Rowell, the husband of the dead woman, was actually 
called to the stand by the defense. He was held in readiness 


9 


by the government to refute any possible suggestion by the 
defense that he, rather than the defendant, was the perpe¬ 
trator of the crime. The nature of his probable testimony 
was not, as appellant indicates (Br. 19) unknown to the 
defense since Rowell had testified at the morgue and defense 
counsel had a transcript of that testimony (Jt. App. 55). 
Rowell may be considered a fair example of a witness not 
called by the government and he was certainly incapable of 
elucidating the transaction. • 

The request was thus properly refused on the lack of a 
showing that any witness not called was peculiarly within 
the power of the government to produce or would have 
thrown any direct light on the transaction. 

IV. Case Properly Submitted to Jury. 

Appellant contends that the court erred in allowing the 
case to go to the jury, apparently on the theory that there 
was insufficient proof of guilt. 

This Court has given a guide to the determination of such 
questions in Curley v. United States, 81 U. S. App. D. C. 
389,392-3,160 F. 2d 229 (1947), cert. den. 331 U. S. 837: 

“The true rule, therefore, is that a trial judge, in 
passing upon a motion for directed verdict of acquittal, 
must determine whether upon the evidence, giving full 
play to the right of the jury to determine credibility, 
weigh the evidence, and draw justifiable inferences of 
fact, a reasonable mind might fairly conclude guilt 
beyond a reasonable doubt. If he concludes that upon 
the evidence there must be such a doubt in a reasonable 
mind, he must grant the motion; or to state it another 
way, if there is no evidence upon which a reasonable 
mind might fairly conclude guilt beyond a reasonable 
doubt, the motion must be granted. If he concludes 
that either of the two results, a reasonable doubt or 
no reasonable doubt, is fairly possible, he must let the 
jury decide the matter. In a given case, particularly 
one of circumstantial evidence, that determination may 
depend upon the difference between pure speculation 
and legitimate inferences from proven facts. The 
task of the judge in such case is not easy, for the rule 
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of reason is frequently difficult to apply but we know 
of no way to avoid that difficulty.’’ 

Under the circumstances here, the court was undoubt¬ 
edly right in concluding that the case should be submitted 
to the jury. Appellant not only had the opportunity to 
kill Mrs. Rowell, but apparently had the exclusive oppor¬ 
tunity to do so. He admittedly was present at the place 
where the physical evidence indicated the crime occurred 
during the entire time when it must have occurred. His 
clothes were found to be splashed with what he claimed to 
be paint but what proved to be blood of the same type as 
that of the victim. His wrist watch was found in the toilet 
bowl, the top of the flush tank of which was broken. A 
bloody shirt belonging to appellant was found concealed in 
a closet. He told several different stories to the police and 
another one on the witness stand, all of which were partially 
contradicted by a witness to his movements. Stronger 
circumstantial evidence would be difficult to imagine. To 
suggest that such a case should be taken from the jury 
borders on the frivolous. 

CONCLUSION 

The appellant was fairly and fully tried and convicted on 
substantial evidence and the case should therefore be 
affirmed. 

George Morris Fay, 

United States Attorney. 

Andrew F. Oehmann, 
Assistant United States Attorney. 

Ross O’Donoghue, 

Assistant United States Attorney. 
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10 Thereupon John S. Hughes called as a witness on 
behalf of the Government, being first duly, sworn, 

was examined and testified as follows: 

Direct examination. 

By Mr. Oehmann: 

i 

Q. Directing your attention to the night or early morn¬ 
ing, September 10,1947, were you on duty at that time? 

A. I was at the Station House. 

Q. At the Station House? 

A. Yes, sir. 

Q. Did you see the defendant, Nixon McGuire? 

A. Yes, sir; I did. 

Q. Tell us the circumstances surrounding your seeing 
him. 

A. About 2:45 a. m. Mr. McGuire came to No. 3 

11 Precinct, came around to the rail and put both arms 
—he was wearing a polo shirt—put both arms on the 

rail, grabbed, his knuckles very tight, very white. He 
seemed to be extremely nervous. He stated he just woke 
up and the woman that was staying with him was dead. 

I asked him how did he know she was dead. He stated 
she was cold. 


12 Thereupon Leonard G. Kragh called as a witness 
on behalf of the Government, being first duly sworn, 
was examined and testified as follows: 

Direct examination. 

By Mr. Oehmann: 

<•••••• 

Q. Did you have an occasion on or about September 9 or 
10 to investigate a homicide at 1919 Eye Street? 

A. I did. 
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Q. Northwest. Did you see the defendant? 

13 A. I did, sir. 

• •••••• 

14 Q. On the way to 1919 Eye, did you have any con¬ 
versation with the defendant? 

A. I did, sir. 

Q. What did he say, if anything? 

A. I asked him if they had a drinking party. He said 
they had been drinking, they started early Tuesday morn¬ 
ing. 

Q. Was this Wednesday morning? 

A. This was Wednesday morning. 

Q. Early Wednesday morning. All right; go ahead. 

A. They started Tuesday morning, and some time during 
the day he had gotten drunk and gone to bed, and gone to 
sleep, and when he wakened his wife was in bed—he said it 
was his wife—was in bed; she vras cold, and he immediately 
got up. He couldn’t waken her. He immediately got up 
and went to No. 3 Precinct. 


• • • • 


Q. Now, did you go to 1919 Eye? 

A. I did, sir. 

15 Q. Did you go in? 

A. I did, sir. 

Q. What did you observe there? 

A. I observed in the basement rear room or rear apart¬ 
ment,—it was sort of a light housekeeping apartment—on 
the bed there was a woman lying there. She was almost 
nude. She had a slip on, and her face was bruised. 

Q. Can you say how her face was bruised, or where it 
was bruised? 

A. Well, her eye, I believe it was on the left side of her 
face, and her jaw showed a big bruise mark on it. 

Q. Did you observe anything else? 

A. I felt her pulse, and I couldn’t feel any pulse, and 
her body was cold. 
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Q. Did you observe anything in the apartment, anything 
besides the woman—anything else? 

The Court: What was the condition of the apartment? 
The Witness: The apartment was—wasn’t—wasn’t very 
clean, sir. 

Mr. Oehmann: Wasn’t very clean? 

• •••••• 

The Witness: The bathroom, the top of the water closet 
had been broken. There was parts of that on the floor, and 
I observed a wrist watch in the bowl itself. 

16 By Mr. Oehmann: 

Q. I see. A woman’s wrist watch? 

A. I believe it was a man’s. 

• •••••• 

Q. Did you observe the condition of the defendant’s 
clothing? 

A. I did, sir; yes. 

17 Q. What did you see? 

A. Well, he had on a yellow polo shirt, had some 
stains on it. 

Q. What kind—Did he have trousers ? 

A. He had trousers on; yes, sir. 

Q. What color? 

A. I believe they were greyish trousers. I don’t re¬ 
member exactly, sir. I do remember the yellow polo shirt. 

• * • • • • • 

18 Q. When was it you went back later on, what time? 
A. It was around 3:15, 3:20; something like that. 

• •••••• 

Q. Did you hear him make any statements? 

A. Yes, I did. 

Q. What did he say? 

• •••••• 
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The Witness: Detective Sergeant Talbot was asking him 
the questions, and he was telling Detective Sergeant Talbot 
that they had had a drinking party, and that he had gone 
to bed and gone to sleep, and he had awakened and 
19 found this—his wife was cold—he thought she was 
dead, in bed with him there, and he had gone around 
to No. 3, and I believe the Sergeant asked him had there 
been any fight, and he said no, there hadn’t been any fight 
to his knowledge. 

• •••••• 

22 (A shirt was marked Government’s Exhibit No. 2, 
for Identification.) 

By Mr. Oehmann: 

Q. I show you, Officer, a garment that has been tagged 
Government Exhibit 2 for Identification and ask you if 
you identify that! 

A. That is a shirt similar to the one he was wearing that 
night. 


• •••••• 

28 Joseph I. O’Connell called as a witness on behalf 
of the Government, being first duly sworn, was 
examined and testified as follows: 

Direct examination. 

By Mr. Oehmann 

• •••••• 


29 Q. You are a member of the Metropolitan Police 
Department? 

A. I am, sir. 

Q. Attached to what Precinct? 

A. No. 3, sir. 

Q. Were you attached to No. 3 in September of 1947? 

A. I was, sir. 


15 


Q. Did you have occasion to investigate a homicide at 
1919 Eye Street on or about the 9th or 10th of September? 
A. I did, sir. 

• •••••• 

30 Q. Did you have a conversation with him in the 
Scout Car on the way to 1919 Eye? 

A. I didn’t. 

Q. Did you overhear any conversation he may have had? 
A. Very little. 

Q. When you arrived—What did you hear, Officer? 

A. Officer Kragh asked him if there had been a drinking 
party, if they had been drinking, rather, and he said yes, 
they had been drinking all day. 

• •••••• 

Q. After you arrived at 1919 Eye, where did you go? 

A. Went to the basement apartment in the rear. 

Q. What did you observe there? 

A. I observed a woman lying on the bed. She appeared 
to be in an unconscious condition. She was clad only in a 
pink slip, which was up around her waist. 

The left ear was badly swollen and bruised. The jaw was 
swollen and her left eye was very discolored and 
bruised. 

31 Q. Did you observe the condition of the apartment 
at all? 

A. I did, sir. 

• • • • • • • 

32 Q. Did you say you observed that the top of the 
flush box was broken? 

A. Yes. 

Q. And part of it was on the floor? 

A. Scattered around the floor; yes, sir. 

• ••***• 

35 The Court (Interposing): I am afraid I will have 
to exclude any conversation between this defendant 
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36 and the Officer until the Government has proven the 
death of the deceased. 

Mr. Oehmann: Has proven? 

The Court: The death. Conversations are not admissible 
that are binding or against the interests of any defendant 
until such time as the corpus of the crime has been proved. 

Mr. Oehmann: Your Honor, as I understand it, the order 
of proof is within the discretion of the Court. 

The Court: No. You can put on the order of proof any 
way you want it put on, but I cannot permit conversations 
until the corpus has been proven. He says he doesn’t know 
whether the woman was dead or not. 

• •••••• 


42 Dr. James Edgar Boyland was called as a witness 
on behalf of the Government and, being first duly 

sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Oehmann: 

• •••••• 

43 Q. What is your profession? 

A. I am an intern in Gallinger Hospital. 

Q. Were you at Gallinger Hospital on September 10, 
1947? 

A. I was. 

Q. Did you have occasion to make an examination on a 
woman identified to you as Theodora Rowell? . 

A. I did. 

Q. At what time did you make that examination? 

A. 4:40 a. m. 

• • • • • • • 

Q. Did you find her alive? 

A. She was dead at the time of the examination. 

• • • * • • • 
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44 Q. Was she dead upon arrival ! 

A. She was dead upon arrival. 

• • • • • ' • • 


45 Dr. Richard M. Rosenberg was called as a witness 
on behalf of the Government and, being first duly 

sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Oehmann: 

• •••••• 

Q. What is your profession! 

A. I am a physician. 

Q. Are you Deputy Coroner of the District of Columbia, 
sir? 

A. I am. 

Q. Did you have occasion in September of 1947 to per¬ 
form an autopsy on one identified to you as Theodora 
Rowell! 

A. I did. 

Q. What was your conclusion—Did you reach a con¬ 
clusion as to the cause of her death? 

A. I did. 

Q. What was that conclusion, sir? 

46 A. She came to her death because of a cerebral 
hemorrhage, that is, a hemorrhage within the head, 

due to an injury, traumatic in origin, the accompanying 
compression of the brain and heart failure. 

Q. When you say traumatic in origin, Doctor, what do 
you mean ? 

A. That the hemorrhage was due to a blow to the head. 

• •••••• 

Q. Did you observe anything else, Doctor, with respect 
to the condition of the body? Were there any bruises or 
disfiguring marks, or-anything like that? 
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A. She had a laceration, that is, a cut in the lower lip. 
The left eye was blackened. The left ear was also black¬ 
ened. There were several scratches on the left side of her 
face. There was a bruise on the right knee, and beneath the 
scalp there was extensive hemorrhage over the right side 
of the head, and also in the back. That was the total of her 
external injuries. 

• •••••• 

47 Q. Can you say, Doctor, whether her—After she 
had received the trauma or the blow, death resulted 

quickly or slowly? 

A. I can’t answer that. 

Q. Do I understand you, Doctor, that there is a gradual 
process after compression builds up that causes death? 

A. Well, that is possible. Sometimes the death is very 
prompt from a head injury, depending on the extent of 
shock and the rapidity of the hemorrhage, and the amount 
of damage that is done by the blow. On the other hand, 
individuals can live a day or more with slowly accumulating 
hemorrhage in the brain. In the instant case there was no 
way of telling how long had elapsed from the time she 
sustained the blow until the time of her death. 

Q. Did you examine her head or skull, Doctor? 

48 A. Yes. 

Q. What did you find, sir? 

A. The skull was intact. The only evidence of injury 
was the hemorrhage under the scalp, which I mentioned, 
plus the hemorrhage within the brain. 

Q. Did your examination indicate where the blow had 
been struck on her head? 

A. The blow was struck—received on the right side, and 
in the back, that is both areas indicated that a blow had 
been struck. 

Q. When you say the right side and back, do you mean 
above the ear, Doctor? 

A. The whole right of the head was involved, and also 
the back. 

• • • • • #•-# 
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52 Thereupon, Robert E. Talbot was called as a wit¬ 
ness on behalf of the Government and, being first 

duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Oehmann: 

• •••••• 

Q. You are a member of the Metropolitan Police Depart¬ 
ment? 

A. I am. 

Q. Attached to the Homicide Squad? 

A. That is right. 

• •••••• 

Q. Did you have occasion on or about September 10 
to investigate the homicide at 1919 Eye Street? 

A. I did. 

Q. When did you arrive there? 

A. At approximately 3:10 a. m., on the 10th. 

Q. 3:10 a. m. on the 10th? 

A. Yes. 

Q. Where did you go when you arrived at 1919 Eye? 

A. To the rear basement of 1919 Eye. 

• •••••• 

53 Q. When did you first see the defendant, if at all? 
A. Standing in that bed room. 

Q. Standing in that bed room? 

A. Yes, one room apartment and bath. 

Q. What did you observe upon entering the room? 

A. There was a woman in an unconscious condition lay¬ 
ing on the bed. She had a bruised left ear, and her jaw 
appeared to be swollen, left jaw, and she had other marks 
on the right side of her face. She was just dressed in a slip. 

• •••••• 
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Adjoining this apartment was a bathroom. In the 
bathroom there was a broken porcelain top on the flush box. 
There was several pieces on the floor, with one large piece 
looking like it had been put back in place. However, there 
was a lot of other small pieces on the floor. In the toilet 
bowl there was a man’s wrist watch, so I asked the de¬ 
fendant, McGuire, if that was his watch. He said it was. 
I said ‘‘What happened here?” He says “I don’t know. 
I was asleep.” I said, “Did you have a fight with Theo¬ 
dora?” He says “No, I didn’t.” I said, “How do you 
account for this bathroom being like it is and also this watch 
being there ? ” He said * * I don’t know. ” So I asked 

54 him to tell me what happened. 

He said “Well, about 9, between 9 and 10 o’clock 
this morning we started to drink.” He said “We had two 
fifths of whiskey and about 19 cans of beer.” He said “a 
man by the name of Detweiler was here to fix the flush box; 
he works with me at the American Railway Express.” He 
said “He left about around 2 o’clock or a little after.” He 
says “I lay down across the bed and Theodora said she was 
going out.” He said “I went to sleep,” and he said “Some 
time after dark she came back and shook me and said she 
had a drink for me,” and “said she had a half pint of 
Schenley’s black label, that is it over on the table. I took a 
drink of it. She took a drink. And then I went on back 
to sleep.” 

I said “Then what happened?” 

He said “Well, about 2:30 I reached over to kiss her. 
I felt she was cold, and I got up and went around to No. 3 
to report it to the police.” 

At that time I noticed blood spots on his clothing, partic¬ 
ularly his trousers, looking like a light summer-weight 
issue of the service. 

I said to him, “How did you get that blood on your 
trousers ? ” He said ‘ ‘ That is not blood. I have been paint¬ 
ing. I painted that chair today, over there.” 

The chair didn’t look like it had been recently painted, 
to me. They were in good condition, but they didn’t 

55 look like they were that new. 
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I said “Take the trousers off.” 

He took the trousers off. Then he was wearing what I 
call a yellow polo shirt, short sleeves. There were smears 
of blood on that. When he took that off I noticed like a 
smear of blood on his undershirt, and he still maintained it 
was paint. 

Then I walked over to a table and started searching 
around, and on this kitchen table I found a wash cloth. 

The Court: Found what? 4 

The Witness: A wash cloth. It was very damp and had 
what appeared to me to be blood. And I asked him at that 
time if he had washed her face off or tried to wash the blood 
off her face. He said “No, I have never touched her.” 

Then Officer Kragh, I think it was, found another wash 
rag on a chair at the foot of the bed and I asked him about 
that wash rag and he said “No.” He says “I have never 
touched her, don’t know anything about it.” 

He says “you know, about a month ago I had her to the 
doctor. She had a heart attack.” And I said “You think 
that is what killed her?” He says “I don’t know, but I 
didn’t.” 


• •••••• 


59 By Mr. Oehmann: 

Q. Now, I show you a garment that has been tagged 
Government’s Exhibit No. 2 for Identification and ask you 
if you have seen that before? 

A. This is a shirt I picked up off the floor over in the 
other closet. 

Q. At what time ? 

A. Which would be further away from her. She was 
lying on the right-hand side of the bed as you look up this 
way from foot to head, and this was on the far side from 
her. That was the same morning, between 3 o’clock and 4. 

Q. Did you have any conversation with the defendant 
with respect to it? 

A. I asked him about that. He said he didn’t know any¬ 
thing about it 
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Q. I show you now, Officer, some clothing or a pair of 
trousers that has been tagged Government’s Exhibit No. 5 
for Identification and ask you if you can identify those. 

(The trousers referred to were marked Government’s 
Exhibit No. 5 for Identification.) 

A. Yes, sir. They are the trousers he was wearing that 
time when I first noticed the blood, and he told me it was 
paint. 

Q. What did he tell you was paint? Will you show us 
what you mean? 

A. This is what I noticed on him. See these parts 
here. 

60 Q. On the front of the left leg? 

A. Up here. That is what I first noticed. 

Q. All right. Did you take any other articles of cloth¬ 
ing at that time? 

A. The wash rags. 

Q. Did you take any clothing at a later date, Officer? 

A. On the 11th. 

Q. What did you take then? 

A. A man’s white shirt. 

Q. A man’s white shirt? 

A. Yes. 

(The shirt referred to was marked Government’s Exhibit 
No. 6 for Identification.) 

Q. I show you a garment that is tagged Government’s 
Exhibit No. 6 for Identification and ask you if you can 
identify that? 

A. Yes, sir; I can. 

Q. Where did you find that? 

A. That was found in the closet in this basement room 
at 1919 Eye which was occupied by Mr. McGuire and Mrs. 
Rowell. 

Q. Was it plainly in sight? 

A. No, sir. It was under some old clothing. 

• •••••• 
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88 Thereupon, Joseph I. O’Connell, a witness previ¬ 
ously sworn on behalf of the Government was re¬ 
called and, being further examined, testified further as 
follows: 

m • • m • # • 

Q. You are Officer Joseph O’Connell, and you have previ¬ 
ously testified? 

A. Yes, sir. 

Q. This morning, that you and Officer Kragh went from 
No. 3 to 1919 Eye Street on the morning of September 10th, 
early in the morning of September 10th, and there had a 
conversation with the defendant? 

A. Yes, sir. 

89 Q. Will you tell us what that conversation was that 
you had with him? 

A. Well, after I asked the defendant where he worked, 
and he told me the Railway Express Agency, I asked him 
how long he had worked there and he told me about two 
years. 

Q. Keep your voice up, sir. 

A. Yes, sir. So we paused—I paused for a few moments; 
and then I asked him what happened that night, and he 
said “I don’t know.” I said “Have you been fighting with 
her?” And he said, “No, I haven’t.” I said “Have you 
ever had a fight with her?” He said “No, never.” And 
I said “How did she get in that condition?” And he said 
“I don’t know.” He said “Her husband beat her up about 
two weeks ago.” And I said “Do you know whether she 
was with her husband tonight, or not?” And he said, “No, 
I don’t, but she may have been.” 

He said they had been drinking all day and that evening 
he went to bed and she left him. He said he didn’t see 
her any more until early that morning when she came back 
into the room and he woke up and she was staggering 
around the room with a half a pint of whiskey in her hand 
and he said he told her to put the whiskey down and get 
in bed, which he said she did. He said later on he put his 
arm around her, he said “like any man will do,” and he 
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said she felt cold so he said he came around to No. 3 Pre¬ 
cinct. 

90 Q. Is that all he said on that occasion. 

A. Yes, sir. 

• •••••• 

100 Thereupon, Richard J. Felber was called as a 
witness on behalf of the Government and, being first 
duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Oehmann: 

• •••••• 


Q. You are a member of the Metropolitan Police Depart¬ 
ment? 

A. Yes, I am. 

Q. Attached to the Homieide Squad? 

A. Yes, sir. 

Q. Were you attached to the Homicide Squad in Septem¬ 
ber, 1947? 

A. I was, sir. 

Q. Did you have occasion to investigate a homicide at 
1919 Eye Street? 

A. Yes, sir; I did. 

Q. In connection with that investigation, did you question 
Nixon McGuire? 

A. Yes, sir; I did. 

• •••••• 


Q. When and where did you question him? 

101 A. I first questioned him at the office of the Homi¬ 
cide Squad about 9:45 on Wednesday September 10. 

1947. 

Q. And what conversation did you have with him at that 
time? 

A. I asked him what had occurred in premises 1919 Eye 
Street, basement apartment, on Tuesday, September 9. 
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while the deceased, Theodora Rowell later was found dead. 
And he related to me- 

• •••••• 

A. He related to me that he didn’t work on Tuesday, 
September 9, and about 9:30 he went to the office of the 
Railway Express to get his pay and while there he met a 
man named Detweiler, whom he had requested to repair a 
flush tank ball in the toilet, and he asked Detweiler to ac¬ 
company him back to his basement apartment. En route 
back to the apartment they stopped and purchased some 
beer. Upon their arriving back at the apartment they 
started drinking, and on two occasions from that time till 
later in the evening had gone out to get additional beer and 
whiskey, and about 3 or 4 p. m. Detweiler left. At that 
time there was just he and Theodora Rowell, who he called 
“Teddy,” in the basement apartment. They continued 
drinking, and about 6 o’clock he laid down to sleep, and 
■when he woke Teddy was gone, and he also missed his—a 
dog he had, and he went out and looked for the dog in the 
vicinity, and not able to find it, he came back and went 
downstairs. He said he was next aroused, it was late 
102 at night, he heard a noise at the door, and he looked 
and it was Teddy coming in. After she came inside— 
she fell inside and fell on her face. He went over and 
asked her what was wrong. She said “Nick, I am hurt.” 
He said he picked her up and in trying to get her in the 
bed he dropped her two or three times. He got her on the 
bed and undressed her, he slept for a while. He woke, and he 
leaned over to kiss her, and he felt she was cold, and at that 
time he got up and went to No. 3 Precinct and reported it, 
and the officers accompanied him back to the apartment. 

• •••••• 

109 Thereupon, E. R. Donaldson was called as a wit¬ 
ness on behalf of the Government, and, being first 
duly sworn, was examined and testified as follows: 

• • • • • • . • 
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110 Q. What is your occupation? 

A. Special Agent, FBI. 

Q. WTiat type of work do you do for the Bureau? 

A. Blood and hair and fibre work. 

Q. Blood and hair and fibre work? 

A. Yes, sir. 

• •••••• 

113 Q. I show you Government’s Exhibit No. 10 and 
ask you to examine the contents of that box, and ask 

you if you have seen that? 

A. Yes, sir. 

Q. Government’s Exhibit 4—have you seen them previ¬ 
ously? 

A. Yes, sir. 

Q. No. 5 for Identification, have you seen that? 

A. Yes, sir. 

Q. No. 6 for Identification? 

A. Yes, sir. 

Q. Nos. 7 and 8? 

A. Yes, sir. 

114 Q. And No. 9? 

A. Yes, sir. 

Q. From whom did you receive this? 

A. Sergeant Felber. 

Q. At the same date that you received the first exhibits 
I showed you? 

A. Yes, sir. 

Q. What, if anything, did you do to these garments in 
the laboratory? 

A. They were examined for the presence of blood. 

Q. Can you say with respect to the discolorations on these 

exhibits that there is anything in common- 

A. Yes, sir. 

Q. As to all of them? 

A. Yes, sir. 

Q. What is that? 

A. The presence of blood. 

Q. Human blood? 
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A. Yes, sir. 

Q. Were you able to type the blood on any of these ex¬ 
hibits? 

A. Yes, sir. 

Q. And on which ones did you? 

A. There are three articles: A yellow shirt- 

• •••••• 

115 Q. Do you mean Government’s Exhibit No. 4, or 
Government’s Exhibit No. 2? 

A. No. 2. 

Q. No. 2. Were you able to type the blood on any other 
garment? 

A. The white dress shirt. 

Q. I show you Government’s Exhibit No. 6. 

A. Yes, sir. 

Q. Were you able to type the blood on any other ex¬ 
hibit? 

A. Pair of trousers, slacks or khaki trousers. 

Q. You mean Government’s Exhibit No. 5? 

A. Yes, sir. 

Q. Now, what type blood did your analysis show on the 
three exhibits you have identified? 

A. International Group A. 

• •••••• 

116 Thereupon, Ethel Mae Bolac was called as a wit¬ 
ness on behalf of the Government and, being first 

duly sworn, was Examined and testified as follows: 

Direct examination. 

By Mr. Oehmann: 

• •••••• 

Q. Where do you live? 

A. 1919 Eye Street, Northwest. 

• •••••• 
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Q. Do you know the defendant in this case, Nixon Mc¬ 
Guire? 

A. Yes, I do. 

Q. Did you know Theodora Rowell? 

A. No, I did not. 

Q. Did you know the woman who lived with him as his 
wife? 

A. I knew her as Mrs. McGuire. 

• • • • • • • 

124 Thereupon Rudolph F. Detweiler was called as a 
witness on behalf of the Government and, being first 
duly sworn, was examined and testified as follows: 

Direct examination. 

By Mr. Oehmann: 

• •••••• 


Q. Do you know the defendant in this case, Nixon Mc¬ 
Guire ? 

125 A. Yes, sir. 

Q. Did you know Theodora Rowell? 

A. Yes, sir. 

Q. Directing your attention to September 9, 1947, did 
you see them on that day ? 

A. Yes, sir. 

Q. When and where did you first see them ? 

A. I met Nixon McGuire at the Railway Express and 
went home with him to do some work for him. 

The Court: What time was it? 

A. Oh, no; it was in the morning. It was about, I would 
say, about 11 or 12 o’clock. 

Q. After you met him, what did you do? 
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A. I went along home with him to fix the—fix the bath¬ 
room. 

Q. When you say home, where do you mean? 

A. Where he was living, 1919 Eye Street, base- 

126 ment apartment. 

Q. You went home to fix the bathroom? 

A. Yes, sir. 

Q. What did you fix there ? 

A. I fixed the overhead light in the living room and then 
in the bathroom I put a new flush ball in there, and the 
little ball—I think they call it a flush ball. I am not sure. 
When you flush the stool, this drops down in place to keep 
the water from running. 

Q. That is in the flush box ? 

A. Yes, sir. 

Q. How long did you stay there that day? 

A. I would say a little over two hours. I left about 
2 o’clock. 

Q. Did you observe McGuire drinking any that day? 

A. W r e drank nine bottles of beer. 

Q. In those two hours? 

• •••••• 

Q. You left when? 

A. I left about 2 o’clock, as near as I know. I never had 
a watch. 

127 Q. Did you damage the top of the flush box in any 
"way? 

A. No, sir. 

Q. When you left, was it in good condition? 

A. Yes, sir. 

Q. Was it damaged at all? 

A. No, sir. 

• •••••• 

131 The Court: Yes, you may offer the exhibits. The 
• Court will admit them and you may read the state¬ 
ment of the defendant given to the police and rest. 

(Government’s Exhibits 1 through 11 were received in 
evidence.) 
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Mr. Oehmann: Office of the Homicide Squad, Metro¬ 
politan Police Department, Washington, D. C., Wednesday, 
September 10,1947. 1:45 p. m. Re. Death of: Theodora J. 
Rowell, 35 years of age, while in rear basement room of 
1919 Eye Street, N. W., September 10, 1947. 

132 “By Detective Sergeant Richard J. Felber: 

“Question. What is your full name, age, and place of 
residence? Answer. Nixon Newton McGuire, 36 years, 
1919 Eye Street, N. W. 

“By Detective Sergeant Felber: 

“Nixon McGuire, you are being held on account of the 
death of Theodora J. Rowell, white, w’ho was pronounced 
dead at 4:40 a. m., September 10,1947. This death being the 
result of her receiving head injuries while in premises 1919 
Eye Street, N. W. I now ask you if you wish to make a 
complete statement telling what knowledge you have of this 
death that it may be taken down in typewritten form. 
Before doing so I advise you that this statement, if made, 
must be made freely and voluntarily; also that it may be 
used in court at your trial if it becomes necessary. After 
hearing what I have just told you do you wish to make a 
complete statement? 

“ Answer by Nixon McGuire: Yes, sir. 

“By Detective Sergeant Felber: 

“Now Nixon tell me in your own words what occurred in 
premises 1919 Eye Street, N. W., which lead to the death 
of Theodora Rowell. You may start from the time you 
have first met Theodora Rowell. 

“By Nixon McGuire: I had known Theodora Rowell, who 
I called Teddy around two years. Her and her husband 
used to come over and spend the nights with me and 

133 used to drink together. Between six and seven months 
ago she left her husband and came to live with me. 

We first started staying together at 735 North Capitol 
Street. She just stayed there two or three nights and I got 
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a light housekeeping room on N Street, N. W., but I don’t 
remember the address. I’ll say I have been living at 1919 
Eye Street, N. W. with her around three months. 

“We, me and her and a friend of mine R. F. Detweiler. 
He lived somewhere in Riverdale, Maryland and worked 
at the Railway Express. We all started drinking together 
yesterday morning. What I mean, we started drinking 
heavy. Well the way it was now, well, about the I’ll say 
around somewhere in the evening and I lay down and went 
to sleep. Well, it was around six o’clock, I missed my puppy 
and Teddy was there then. Well, I went out to find the 
puppy and I couldn’t find it and I come back in and lay 
down. Went off to sleep that time and that’s when she left. 
That’s the last time I saw her alive. Detweiler done have 
left. I want to change that last thing there, the time when I 
went to sleep wasn’t the last time I saw her alive, I went to 
sleep around six o’clock and when I woke up, I saw her open¬ 
ing the door when I woke up and she fell on the floor. I 
jumped up and grabbed her, and then I put her on the bed. 
I mean before I put her on the bed, she was limp, and when 
I picked her up she fell again and I reached down and 
picked her up and she fell again before I could get her on the 
bed. Well, I took them wash cloths and dried the 
134 blood off her face. I think she fell right on her nose. 

Well and then after I did that, I just, she had come in 
before a lot of times with her face beat in like that, and I 
didn’t pay much attention to it last night. Well after wash¬ 
ing blood off her face I went to sleep. And then when I 
woke up, I turned over to kiss her, and she was cold. I got 
right straight up and went to No. 3 Precinct and told them 
about it. Well that’s about all. 

“Questions by Detective Sergeant Richard J. Felber: 

“Question: What time Tuesday morning did you start 
this drinking party? 

“Answer: Well somewhere around ten o’clock. After 
we got our money we went by a liquor store and then come 
on home. I mean my money from where I work Railway 
Express. 
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“Question: How much liquor did you, Teddy and Det- 
weiler drink during the course of the day? 

“Answer: I’d say two or three pints, besides about 18 or 
20 bottles of beer. 

“Question: What time did Detweiler leave your apart¬ 
ment? 

“Answer: He left somewhere around three or four 
o’clock. 

“Question: Was anyone else in your apartment at the 
time Teddy left? 

“Answer: No, sir. 

“Question: Where were you when Teddy left the apart¬ 
ment? 

“Answer: I was in bed asleep. 

“Question: What was your’s and Teddy’s condi- 
135 tion as to sobriety when you went to sleep ? 

“Answer: I’d call it about half drunk, I imagine 
she was about the same. 

“Question: Could she walk and get around alright? 

“Answer: I guess so, she wasn’t any more drunker than 
I w as. 

“Question. When was the next time that you saw Teddy? 

“Answer: When she came in the door and fell. I don’t 
know what time that was. 

“Question: Did she receive any injuries from her fall? 

“Answer: Well, she was bleeding in her face. 

“Question: Did she say anything to you when you picked 
her up? 

“Answer: Don’t think she did, well she did say, ‘Nick 
I’m hurt.’ 

“Question: Did she tell you how she got hurt? 

“Answer: No. 

“Question: Did you beat or injure her in any way last 
night? 

“Answer: If I did kill her, it was when I dropped her. If 
I had anything to do with it. 

“Question: Did you at any time after she came back 
home last night, take her into the bathroom? 

“Answer: No. 
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“Question: When you found she was injured, did you 

136 call a Doctor or report it to the police? 

“Answer: No, I just washed her face off and laid 
down and went to sleep. 

‘ ‘ Question: How did your wrist watch happen to be found 
broken in the bathroom with parts of it in the commode? 

* ‘ Answer: That’s one thing I don’t know. 

“Question: Do you have any knowledge of how Teddy 
received her injuries, other than how you said you dropped 
her to the floor putting her to bed? 

“Answer: No, sir, I don’t. When I picked her up after 
she fell in the door she was bleeding around the face. 

“Question: How was Teddy dressed when-you saw her 
in the doorway? 

“Answer: She had on her skirt and if I’m not mistaken, 
a tan skirt and waist. Shoes, but no stockings and she 
didn’t wear a hat. 

“Question: Did you undress her after you put her on the 
bed? 

“Answer: I know I did. 

“Question: How were you dressed? 

“Answer: I had on a khaki pair of trousers, yellow sport 
shirt, undershirt and drawers. I had my shoes off, but 
socks on. 

“Question: I now show you a pair of man’s khaki trous¬ 
ers, marked R. J. F. on the waistband and a man’s 

137 yellow colored sport shirt marked R. J. F. in the 
collarband, and two men’s undershirts, both marked 

R. J. F., and one yellow and one green wash cloth, and ask 
you if you can identify these articles? 

“Answer: They are the clothes that I wore last night and 
the wash cloths are the ones I washed Teddy off with last 
night. 

“Question: When did you first become aware that Teddy 
was dead and what did you do about it? 

“Answer: Well, just as soon as I turned over to kiss 
her and she was dead. I just got right up and went down, 
there and notified No. 3 Precinct. 

“Question: Did you try to call for a Doctor? 



“Answer: No, sir, I just live about a block and a half 
from No. 3. 

“Question: How were you dressed when you went to 
No. 3 Precinct? 

“Answer: I had them on (indicating the above men¬ 
tioned articles of clothing). 

“Question: When did you put the clothes on that you 
have on now? 

“Answer: After I got back to the apartment the Officers 
told me to change from the others. 

11 Question: Is there anything further you wish to add to 
this statement that has not already been covered? 

“Answer: All I can say is I’m sorry it happened. 

“Question: Can you read and write? 

138 “Answer: Yes, sir. 

“Question: How far did you go in school? 

“Answer: Through the sixth. 

“Question: Have you given this statement and answered 
my questions freely and voluntarily without any promises 
being made or force having been used by anyone to obtain 
the same? 

“Answer: That’s right.” 

Signed Nixon N. McGuire. 

Witnesses: “Detective Sergeant Richard J. Felber.” 

“Detective Sergeant Harold C. Huffman,” and 

“Detective Sergeant Robert J. Kirby.” 

“Finished at 2:45 p. m.” 

• •••••• 


148 Thereupon Nixon Newton McGuire, the Defend¬ 
ant, was first duly sworn, and was examined and 
testified as follows: 

Direct examination. 


149 


By Mr. McKenzie: 
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150 Q. Did there come a time when yon and Theodora 
Rowell commenced to live together? 

A. Yes, sir. 

Q. When was that? 

A. It was about on the fourth day of April when we first 
started living together regularly. 

Q. What year, sir? 

A. 1947. * 

Q. Calling your attention to this morning of September 
10,1947, did you make a police report concerning Theodora 
Rowell? 

A. Yes, I did. 

Q. Will you tell the Court and jury all your activities, 
commencing the morning preceding that, which would be 
Tuesday, I believe. 

A. Tuesday. 

151 The Witness: I went over to the Railway Express 
and drew my money. 

Q. Did you meet anyone there? 

A. Yes, sir. I met Mr. Detweiler. 

Q. Then what did you and Mr. Detweiler do? 

A. We came by the whiskey store and got a pint of whis¬ 
key and twelve cans of beer, around twelve, ten or twelve, 
then we came on to my apartment. 

Q. Did you meet anyone there? 

A. Teddy was there, Theodora. 

Q. Then what did the three of you do? 

A. Then we drank the beer, and Mr. Detweiler and I— 
and Detweiler fixed the commode flush tank, and we drank— 
Teddy was pouring the drinks so I don’t know just how 
many we drank, but we drank some beer and whiskey, too. 

Q. Did there come a time when Detweiler left there? 

A. Yes, he left somewhere around three or four o’clock, 
two or three, somewhere around there. I don’t know just 
exactly. 

Q. Somewhere between three and four o’clock? 

152 Q. Who remained in the apartment then? 
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A. Teddy and I. 

Q. What did you and she do, then! 

A. Well, after he left I went and took a shower and come 
back out and her and I had another drink. 

The Court: What! 

The Witness: Went in and took a shower, and after I 
come back out, then I took another drink and laid down. 

Q. Was that shortly after Detweiler left! 

A. Not long after. Just as soon as I took a shower. 

Q. Did you then go to sleep! 

A. Yes, sir. 

Q. Do you have any idea how long you slept! 

A. No, I wouldn’t say. 

Q. When you went to bed that time, did you go to bed 
alone, or did Theodora Rowell go to bed with you! 

A. Her and I laid down together. 

Q. You did awaken one time, did you not! 

A. I woke about—between five and six o’clock, and found 
my puppy was gone. Teddy told me it was gone. She was 
up then. 

Q. When you awakened, she was up, is that it! 

A. Yes, sir. 

Q. What did you do when you were told that your puppy 
was gone! 

153 A. I went upstairs to see if I could find it. 

Q. Did you! , 

A. No, sir. 

Q. Did you see anyone there! 

A. I saw Mrs. Bolac. 

Q. Did you see anyone else! 

A. No, sir. 

Q. Then what did you do! 

A. I told her my dog was gone and she said “Well, prob¬ 
ably you will find it sometime”. 

Q. What did you do then! 

A. I turned around and went back down to the apartment. 
Q. Was Theodora Rowell in the apartment then! 

A. Yes r sir. 
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Q. What did yon next do? 

A. After I come back down there we took another drink 
and laid back down. 

Q. Did yon go to sleep then? 

A. Yes, sir. 

Q. Then what happened, if you know? 

A. Well, after I lay back down she laid down with me, 
and then when I woke again, that is when she fell in the 
door. I mean I heard a noise and she fell, and I jumped 
up out of bed and picked her up, and when I picked her up, 
I walked about, I will say, three or four steps, and 

154 I dropped her, and I picked her up again, trying to 
get her on the bed, and I walked, I will say, about 

three or four more steps and dropped her again, and then 
I picked her up, and by that time I had her where I could 
get her on the bed. I was pretty nervous, and drinking a 
right smart. If I hadn’t been, I wouldn’t have dropped her 
that many times. 

Then I got her on the bed. I got the wash cloth out of 
the bathroom. Her face was bleeding. And I got a wash 
cloth out of the bathroom and wiped her face off, and when 
I wiped her face off, it was still bleeding, and then I got 
another one and wiped it off again, and then when I did that 
I took her clothes off and spread—we had an Afghan and 
I spread that over her, and then I got around on my side 
of the bed and went to sleep, and then when I woke up 
then I turned over to kiss her, because I usually do, and 
when I turned over to kiss her, she was cold and then- 

Q. (Interposing:) Let me interrupt you again. You say 
you picked her up, and finally got her in the bed ? 

A. Yes, sir. 

Q. Was she cold then? 

A. No, she was limber. She wasn’t cold. 

Q. Did you.then get in bed with her again? 

A. Yes, sir, after I got her in bed and pulled her clothes 

off. 

Q. Then did you go to sleep again? 

A. Yes, sir. 

155 Q. And you subsequently awakened some time? 
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A. Yes, sir, I woke up. They told me I got down to 
the precinct about 2:30 or 3:00. I didn’t notice the time. 
And when I woke up and turned over to kiss her, why, she 
was cold, and I thought then there was something wrong, 
that she was cold, and I saw then there was something 
wrong, and I jumped up and put my shoes on. I had my 
pants already on. 

• •••••• 

156 Q. When you did wake up that time you didn’t 
know then whether it was night or morning, did you? 

A. No, I sure didn’t. 

The Court: You didn’t know whether it was morning or 
night? 

The Witness: I didn’t pay any attention. I woke up like 
anybody would when they woke. 

The Court: Was there a light? Was there a light? 

The Witness: The light was on. 

The Court: The light was on? 

The Witness: I think it was. The light had been broken. 
Mr. Detweiler fixed the light the same day he fixed the 
flush bowl. I won’t say, but I am most sure, though, it 
was on. 

• • • • , • • • 

Q. I understand it is your best recollection the light was 
burning? 

A. To my best recollection it was. 

Q. Then you went immediately to the Police Department, 
did you not? 

A. ,Yes, sir. 

Q. Did you tell them what had happened? 

A. Yes, sir. 

Q. Did you have any trouble with, quarrel with Theodora 
Rowell on that Tuesday? 

157 A. We never had any quarrels. 

Q. Did you hit her? 

A. Never hit her. 

Q. Did you beat her with your hands that day? 
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A. I never touched her. 

Q. Did you hit her that day with a part of that top of 
that flush tank? 

A. No, sir, I sure didn’t. 

Q. You didn’t break that on her head, did you? 

A. No, sir. 

Q. Do you know how it happened to become broken? 

A. No, I sure don’t. I don’t know how come it broken. 

Mr. McKenzie: That is all. 

Cross-examination. ' 

By Mr. Oehmann: 

• • • • • • • 

Q. You were not upset when your wife came in badly 
beaten about the face, were you? 

Mr. McKenzie: Just a moment, please. I object to 
158 the form of that question. I think that is argumenta¬ 
tive. 

The Court: Objection overruled. 

By Mr. Oehmann: 

Q. Were you upset when she came in and she was bleed¬ 
ing about the face ? 

A. Well, she had come in before beaten, and I didn’t pay 
so very much attention to it. About two weeks prior to 
that she had come in, her eye was black, and a big knot 
behind her head swelled up. 

Q. When you picked her up, you took two steps with her 
and dropped her? 

A. Two or three, I wouldn’t say exactly. 

Q. Where was she lying when you picked her up? 

A. She was lying right in front of the door. 

Q. I see. How far is the bed from the door? 

A. It is about, I w;ould say, about four or five feet, some¬ 
thing like that. 

Q. How many steps? 

A. Wait just a minute. That room is about 14 feet long, 
and it was right in the middle of the room, about 7 feet. 
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Q. About 7 ? 

A. I would say about seven steps. 

Q. Seven steps. When she fell, did she fall on her 
back? 

159 A. I wouldn’t say. 

Q. You wouldn’t say? 

A. No, I wouldn’t. 

Q. How did you pick her up? 

A. I just got under her. 

Q. Under what? 

A. Under her back. 

Q. Yes. 

A. And started and made about three steps and dropped 
her. 

Q. On her back? 

A. I wouldn’t say how she dropped. I don’t know. 

Q. Do you remember telling police officers you dropped 
her on her face? 

A. I said she was lying on her face when I first saw her. 
Q. You just told me she was lying on her back when you 
first saw her. 

A. No, she was lying on her face when I first saw her. 
Q. You testified you put your hands under her back and 
picked her up. 

A. I picked her up, I had my hands under her back. 
Q. You turned her over, put your hands under her back, 
she didn’t fall on her back? 

A. She was laying on her face the first time. 

160 Q. You saw her fall? 

A. No, I woke up about the time I heard the racket. 
Q. Don’t you remember you told the officers you heard 
her fumbling at the door, woke up, saw her fall in the door 
on her face? 

A. All that was about the same time. 

Q. All that was about the same time? 

A. That racket, about the time the door opened. I heard 
a racket, and I woke up then. 

Q. You saw her fall, didn’t you? 

A. I did not see her fall. 
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Q. The second time you picked her up, how did you pick 
her up? 

A. I don’t recall. 

Q. You don’t recall? 

A. I don’t know just how I did pick her up. 

Q. Do you recall telling the officers you dropped her on 
the face a second time? Don’t you? 

A. I don’t remember that. 

Q. You don’t remember that? 

A. I sure don’t. 

Q. Do you remember how you picked her up the second 
time? 

A. No, I don’t. 

Q. Do you remember where you dropped her the 
161 second time? 

A. It was right close to the bed. I just about had 
her to the bed the second time I dropped her. 

Q. Was it close to the bathroom? 

A. Well, the bed, the side she sleeps, the bathroom is 
here, right next the bathroom. 

Q. You took two or three steps in between each of the 
droppings ? 

A. That is right. 

Q. Is that what you say? 

A. That is right. 

Q. And when you picked her up, you put your hands 
under the back? 

A. I don’t remember. 

Q. And dropped her on her face? 

A. I wouldn’t say I dropped her on her face. 

Q. Was her nose bleeding, or her face bleeding when you 
picked her up the first time? 

A. Yes, sir. 

Q. No, sir? 

A. Yes, sir. 

Q. She didn’t fall on her face at all, did she? 

A. I don’t know. 

Q. Didn’t you say she fell on her face? 

A. I said she was on her face. I guess she did, 
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162 according to that. She lay on her face the first time. 

Q. Did you just tell me she fell on her back the 
first time? Do you remember saying that? 

A. No, sir. 

Q. What time was it you saw Mrs. Bolac? 

A. That was around when I went up to see if I could 
find my pup. 

Q. When did you go up to see if you could find your pup ? 

A. I would say between 5 and 6 o’clock. 

Q. Between 5 and 6 o’clock? 

A. Yes, sir. 

Q. You had laid down to go to sleep when? 

A. After I came back to see about my puppy. 

Q. No, you testified you laid down with ^ddv, you took 
a shower. 

A. Oh, you mean the first time? 

Q. And you had another drink. 

A. The first time, I took a shower, and we drank some 
more, and then we laid down. That was around right after 
Detweiler left. I don’t know just the hour he left. 

Q. Did you go to sleep ? 

A. I did. 

Q. Did Theodora kiss you when she woke up? 

A. I wouldn’t say she did. 

163 Q. And when did you wake up? 

A. I don’t know. 

Q. You know what time you went upstairs, though, don’t 
you? 

A. To see about the puppy? 

Q. Yes. 

A. Around that time. I don’t know exactly. 

Q. Didn’t you say you went up there at 5 o’clock? 

A. I said it was somewhere around 5 or 6, somewhere 
around there, I don’t know. 

Q. Didn’t you go up at 5 o’clock to make the telephone 
call? 

A. No, sir. 

Q. Do you remember seeing Mrs. Viney there at 5 o’clock 
in the hall? 
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A. No, sir. 

Q. Didn’t you go up at 11 o’clock to look for the puppy? 
A. No, sir. If I did, I don’t remember. 

Q. Did you or didn’t you? 

A. I didn’t. 

• •••••» 

165 Q. Where did you go when you came out? 

A. I came out and I went right down to No. 3 Pre¬ 
cinct. 

Q. You turned right? 

A. Whichever way that is, and I went to No. 3 down 19th 
Street. 

Q. Did you go to 20th or 19th? 

A. 20th. 20th. You are right. 

Q. Did you see anyone on the porch when you came out? 
A. No, sir; I sure didn’t. 

Q. Didn’t see Mrs. Yiney there, did you? 

A. No, sir. 

Q. Didn’t go out the back door, did you? 

A. No, sir. 

Q. To the back yard? 

A. No, sir. 

Q. WTiere is No. 3 Precinct? 

A. It is on K Street. I don’t know just the number, but 
it was about—I know it wasn’t but about two blocks from 
where I live. 

Q. You couldn’t get to No. 3 by going out the back way, 
could you? 

A. Could have. 

Q.^ Directly? 

• •••••• 

168 Q. How long did it take you to get to the precinct 
after you left the house? 

A. I wouldn’t say. 

Q. Did you walk? 

A. I walked. 

Q. You didn’t run? 

A. I w'ould not say whether I run or not. I was scared. 
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Q. You told the police officers, didn’t you, that you were 
painting a red chair in the room? 

A. No, I had painted a little end table before that. 

Q. Well, you were painting an end table. Do you re¬ 
member telling the officers the spots on your clothing were 
paint? 

169 A. No, I don’t. 

Q. You don’t remember saying that? 

A. I don’t remember. 

Q. Were they paint? 

A. I don’t know. 

Q. You don’t know what they were? 

A. That is right. 

• •••••• 

171 Q. And the same day Sergeant Felber questioned 
you? 

A. That is right. 

Q. Do you remember telling him then you had dropped 
her twice "when you brought her in? 

A. Dropped her twice when I brought her in. 

Q. Do you remember telling Sergeant Felber you dropped 
her twice on her face? 

A. I remember telling that that morning. 

Q. Do you remember telling me now you dropped her on 
her back the first time? 

A. I remember telling him I dropped her. I don’t re¬ 
member telling him I dropped her on her face. 

Q. When did your wrist watch get in the toilet bowl? 

A. I don’t know. 

Q. How did it get there? 

A. I don’t know. 

Q. Did Detweiler break that top? 

A* I wouldn’t say he did. 

Q. How did the blood get on the wall in the bath- 

172 room? 

A. I don’t know that. 

Q. When was it you—what time was it Teddy came in 
with a pint of whisky? 
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A. She didn’t have no pint. She Had a half a pint when 
she came home. 

Q. When she fell in the door? 

A. When she fell that half a pint was down in the floor. 
She must undoubtedly have had it in her hand. 

Q. Do you remember telling the officers you woke up, saw 
her staggering around with this half pint in her hand, you 
got up, had a drink with her? 

A. No, sir. 

* i « • • 

Q. Told her to get to bed, and she went to bed then? 

A. I do not remember that. 

Q. You remember her having a half pint when she came 
in? 

A. I remember seeing the half pint. 

Q. When did you see it? 

A. It was laying in the floor about where she was laying. 
Q. How do you know she brought it in? 

A. I don’t know. I couldn’t say she did. It was there. 
I don’t remember seeing it before. 

Q. How much whisky had you had there that day? 

A. Two pints. 

173 Q. Do you remember telling the officers you had 
three ? 

A. No, sir, I don’t. 

• •••••• 


180 Q. Do you remember telling the officers you didn’t 
know what was on the wash rag they picked up there ? 
A. No, sir, I don’t. 

Q. You knew what was on it, didn’t you? 

A. I knew I had wiped her face with it. 

Q. And you know what you wiped off her face with, didn’t 
you? 


A. Beg pardon? 

Q. You knew what you wiped off her face with, those 
wash rags, didn’t you? 

A. Sure. 


Q. You knew what was on there. Did you toll the officers 


that? 
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Mr. McKenzie: -Just a moment. 

The Witness. I wouldn’t say. 

Mr. McKenzie: Wait. Listen to me. He has answered. 
He doesn’t remember. 

181 The Court: I didn’t get that answer. The officers 
talked to you about the face cloth, didn’t they? 

The Witness: I think they did. 

The Court: And did you tell them it was blood on the face 
cloth, or that you didn’t know anything about it? 

The Witness: I didn’t tell them nothing about the face 
cloth. 

The Court: Why didn’t you tell them you washed off her 
face with it? 

The Witness: I don’t know. I just—I don’t know why 
I didn’t. 

By Mr. Oehmann: 

Q. Did you ever tell them you wiped her face off? 

A. I told them the next morning after I kind of come back 
to myself. 

Q. Who did you tell that? 

A. I think I told Mr. Feldman, or whatever- 

Q. Sergeant Felber? 

A. Sergeant Talbot, or whoever he was. 

Q. You put Teddy on the side of the bed toward the bath¬ 
room, didn’t you? 

A. That is right. 

Q. Wasn’t that the farthest side from the door? 

A. That is the side she slept on. 

Q. And that was the farthest side from the door, 

182 wasn’t it? 

A. That is right. 

Q. Nixon, did you hit her at all that day? 

A. No, sir. I never hit her. • 

Q. Didn’t you hit her so hard you knocked her into that 
bathroom and she fell against the top of the flush tank? 

A. No, sir, I didn’t. 

Q. You went there to pick her up and dropped your wrist 
watch in the toilet bowl? 
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A. No, sir. 

Q. Do you remember that? 

Mr. McKenzie: Wait a minute. Wait a minute. I ob¬ 
ject to this line of interrogation. It is predicated upon an 
assumption that is not in evidence. It is not a question. 
It is testimony on the part of the prosecuting attorney call¬ 
ing for a yes or no answer. 

The Court: I will have to overrule the objection. 

• •••••• 

183 Q. When Teddy went out and you went to sleep, 
do you know where she went? 

A. No, sir, I don’t. 

Q. What did she have on? 

A. She had on a tan waist and a pink blouse. That is 
what I pulled off of her when I was putting her to bed. 

Q. You mean that is what she had on when she came back? 
A. That is right. 

Q. What did she have on when she left? 

A. I don’t know. I was asleep when she left. 

Q. Didn’t you tell the police officers she went out? Do you 
remember telling the police officers she went out when 

184 you laid down to go to sleep ? 

A. No, sir. 

Q. How do you know she went out, then? 

A. Well, she was laying there on the floor. I couldn’t 
say she went out, but she was laying there on the floor when 
I woke up. 

Q. She had the same clothing on you last saw her in when 
you went to sleep ? 

A. She had on shorts when I went to sleep, a pair of 
shorts. 

Q. A pair of shorts, and you didn’t see her leave? 

A. No, sir. 

Q. Didn’t you just say she had on the same thing when 
she came back she had when you went to sleep? 

Mr. McKenzie: Wait a minute. Wait a minute. He has 
never said anything of that kind, and I challenge the record 
for it. I say this is highly improper and prejudicial cross- 



48 


examination. Whether this man is accused of crime or not, 
he is a citizen of the United States, and he is not to be 
badgered to death by any District Attorney. 

The Court: I don’t think the District Attorney is badger¬ 
ing anybody, Mr. McKenzie. 

Mr. McKenzie: I think it is badgering when you say 
“Didn’t you say this a moment ago” and the record shows 
positively he never said any such a thing, and he 
knows it. 

185 Will you read it? 

(The record was read by the reporter.) 

Mr. McKenzie: I will stand on the record. That is the 
basis of my objection. 

• • • • , • • • 

186 The Court: Mr. McGuire, you called this girl 
Teddy? 

The Witness: Yes, sir. 

The Court: What did she call you? 

The Witness: Nick. 

The Court: When did you first notice that this top of 
this bowl in the bathroom was broken? 

The Witness: I didn’t notice it until after they told me 
about it. 

The Court: It was not broken the day this happened, 
was it? 

The Witness: No, sir. 

The Court: Did you say you heard the door open? 

The Witness: I wouldn’t say that. I just heard a noise. 
When I woke there Teddy was laying there in the floor. 
The Court: She was laying in the floor? 

The Witness: That is right. 

The Court: You didn’t see her come in? 

187 The Witness: No, sir. 

The Court: Did you have any conversation with her? 
The Witness: Nothing, only I just—no, sir. I didn’t. 
The Court: Did you tell the officers and sign this state¬ 
ment that “I went to sleep around 6 o’clock and when I woke 
up I saw her opening the door”? 
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The Witness: If I did I don’t remember it, because she 
was laying on the floor and I woke. 

The Court: Did you tell the officers that “I saw her open 
the door”? 

The Witness: I don’t remember. 

The Court: Did you tell the officers that she said to you, 
‘Nick, I am hurt”? 

The Witness: She did say that. 

The Court: I thought you just said she didn’t have any 
conversation with you. 

The Witness: I said that she said that. 

The Court: My question of a few moments ago, I asked 
you did you have any conversation, if there was any con¬ 
versation between you two and you said no, didn’t you? 

The Witness: I didn’t get that right. 

The Court: I say a few moments ago I asked you whether 
or not there was any conversation between you. 

Mr. McKenzie: May it please the Court, I am 
188 going to object to your protracted cross-examination 
of this witness. 

The Court: You are going to get overruled, Mr. Mc¬ 
Kenzie, and you may have an exception. 

Mr. McKenzie: That is quite all right. 

The Court: All right. 

Mr. McKenzie: I want to make a further observation. 

The Court: You have made it, and you have your ex¬ 
ception. 

Mr. McKenzie: I have something else to say, and I ask 
you permission to say it. 

The Court: All right. Go ahead. 

Mr. McKenzie: I think in response to your proposition 
were there any conversations between them, he answered 
you correctly. 

The Court: You may argue that. I am not stopping you 
from arguing; he said there was no conversation. Isn’t 
that what the record shows? 

Mr. McKenzie: Without offending you, what I am trying 
to do is stop you from arguing. That is what I am trying 
to prevent. 
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The Court: What are you trying to do? 

Mr. McKenzie: I am trying to prevent you from arguing, 
or prevent you taking over cross-examination of this 
witness. 

The Court: Our Court of Appeals has just recently said, 
two weeks ago, any judge in any court may ask any 
question he wants to. You are objecting to my asking the 
questions? 

189 Mr. McKenzie: Yes, I am objecting to your con¬ 
ducting a protracted cross-examination of this wit¬ 
ness. 

The Court: You can say that. I can not stop you from 
making that remark about a protracted cross-examination, 
but as long as I am on this bench and I deem it proper to 
ask a question, Mr. McKenzie, I am going to ask it. 

Mr. McKenzie: I understand that and I can’t stop you. 

I understand. 

The Court: You may have your exception. 

Mr. McKenzie: I have it. 

The Court: You say that you didn’t tell the officers about 
—or the officers didn’t call your attention about the spots 
on the clothing, is that correct? 

The Witness: Beg pardon? 

The Court: You say that the officers did not ask you 
about the spots on the clothing? 

The Witness: I don’t recall that. 

The Court: How did they know you had been painting? 

The Witness: I don’t know. 

The Court: Did you tell them ? 

The Witness: I did tell them I had been painting. 

The Court: How did that subject come up, about the fact 
you had been painting? 

The Witness: I don’t remember. 

The Court: When you saw this girl fall on the 

190 floor, as you say, when the door opened, why didn’t 
you call someone? 

The Witness: I didn’t think about it. If I had thought, 
I loved this girl, I would have took her to a doctor or got 
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a doctor, just as soon as I went to No. 3 and reported it, if 
I thought she was hurt bad. 

The Court: You didn’t think she was hurt badly? 

The Witness: I sure didn’t. 

• • • • . * • • 

197 Thereupon Jewel Mabel Viney was recalled as a 
witness by the Government in rebuttal and, being 

first duly sworn, was examined and testified as follows: 

Q. Did you see either Nixon McGuire or Theodora Rowell 
September 9, 1947? 

198 A. I saw Nixon McGuire. 

Q. When did you see him? 

A. About 5 o’clock in the afternoon. 

Q. Did you see him at any other time on the 9th? 

A. I saw him at 2 o’clock in the morning. 

Q. On the next morning? 

A. That is right. 

Q. That is the 10th? 

A. Right. 

Q. Is your answer yes? 

A. Yes. 

Q. Where did you see him then? 

A. Coming up 20th Street from Pennsylvania Avenue. 

Q. Where were you at the time? 

199 A. I was sitting on the front porch, 1919 Eye 
Street. 

Q. And you saw the defendant coming up 20th Street? 

A. Yes, sir. 

Q. From where? 

A. Pennsylvania Avenue. 

Q. And what did he do if you saw him? 

A. Well, he turned—I thought he was coming over at the 
front, but he went on down 20th Street toward K. 

Q. When he turned, which way did he turn? 
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A. Well, he was coming like this (indicating), and he 

just turned—looking- 

Q. Did he turn toward yout 

A. Yes, and looked toward the house, and then went on. 

Q. Went on up 20th Street? 

A. That is right. 

Q. Toward what street? 

A. K. 

• •••••• 

200 Q. Did you hear him after that time? 

A. Yes. 

Q. When? 

A. Well, it was shortly after 2 I heard someone—I 
thought it was someone crying. 

Q. Do you know whether it was the defendant that you 
heard? 

A. No, I don’t. I know it was someone. 

• •••••• 

Cross-examination. 

By Mr. McKenzie: 

202 Q. I mean did you talk to anyone personally about 
this case after the 12th of September and before to¬ 
day? 

203 A. No, I didn’t. 

Q. Did you talk to anyone besides him about it this 
morning? 

A. No, sir. 

Q. How did you get down here today? 

A. My husband brought me down. 

Q. Anyone else? 

A. No. 

Q. How did you receive word you were supposed to be 
here this afternoon? 

A. The doctor sent down there, but he didn’t bring me 
down. 

Q. What doctor came to see you? 
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A. I don’t know the doctor’s name. 

Q. Didn’t he give yon his name? 

A. No, he didn’t. 

Mr. Oehmann: I object to any further inquiry, Your 
Honor. 

By Mr. McKenzie: 

Q. Did he tell you who sent him? 

A. He said he was sent down by the court. 

Q. Did he tell you what for? 

A. Yes, and he asked me some questions, and I didn’t 
answer him. I didn’t tell him anything. 

Q. Did he tell you you were to come down here in 
204 connection with this case? 

A. That is right, and he also asked me what I knew, 
and I didn’t say anything. 

Q. So, then, it is true that you have talked to someone else 
besides this man about this matter since the 12th of Sep¬ 
tember ? 

The Court: Wait just a minute. 

The Witness: I don’t- 

The Court: Who is that? 

Mr. McKenzie: It would be this doctor whose name she 
doesn’t know. 

The Court: You know who it was, don’t you? 

Mr. McKenzie: Yes, but I can’t help her on that. 

The Court: What has that got to do with it? She said 
she didn’t discuss this case with the doctor. 

Mr. McKenzie: To my mind it has to do with it. I asked 
this young woman who is a witness for the Government if 
she had ever talked about this case between the 12th of Sep¬ 
tember and this day, to anyone else hut this prosecutor, and 
she says no. 

The Court: That is right. 

Mr. McKenzie: Then, upon further interrogation she 
decided that she talked to the doctor. 

The Court: Not about the case. 
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Mr. McKenzie: Her testimony reveals she talked 

205 about nothing else. Whether she gave him a state¬ 
ment or not has nothing to do with talking about the 

case. 

The Court: What do you mean by the phrase “talking 
about”? 

Mr. McKenzie: I mean did she discuss the case in any way 
with anyone except this prosecutor sitting here since the 
12th of September, 1947? 

The Court: She said she didn’t, but the doctor came 
there this morning that the court had sent, and she didn’t 
answer the questions he had asked her, but came down here 
with her husband. 

Mr. McKenzie: I understand that, but she talked to him 
about it, didn’t she? That is her testimony. 

The Court: I don’t think so. 

Mr. McKenzie: She didn’t talk to him about something 
in Florida, she didn’t talk about high prices and the drop 
in the market. She talked about what is going on here. 
That is what I am trying to get out of her. 

The Court: She hasn’t testified she talked about what 
is going on here. All she told this jury and the Court was 
that the doctor came there this morning, asked her some 
questions, which she did not answer, and she came to court 
with her husband. Do you call that talking about this case? 
Mr. McKenzie: I say that her own langauge and the 
testimony she gives is talking about this case. If a 

206 doctor comes into her home to examine her, tells her 
to be some place, for the purpose of being here as a 

witness in this case, she is talking about the case. 

The Court: You may argue that to the jury, if you wish. 
Mr. McKenzie: I don’t know how fully she talked about it. 
The Court: You may argue that. 

• •••••• 
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213 Thereupon Troy W. Rowell was called as a wit¬ 
ness on behalf of the Defendant and, being first duly- 
sworn, was examined and testified as follows: 

Direct examination. 

By Mr. McKenzie: 

• •••••• 

218 Mr. McKenzie: I now ask permission to refer to 
the record. 

I am reading now from the Coroner’s transcript on page 
20, and this question was asked you, sir: 

I will change that. Was this question asked you and did 
you make this answer: 

“Q. When is the last time you threatened her, if 

219 you did? 

“A. I called her up at the Shoreham Hotel and she told 
me that I was worrying her, not to call her any more, not 
to call back over where she was living at 1919 Eye Street. 
I threatened to go over to the Shoreham Hotel and shoot 
the place up, and take her out forcibly. 

“Q. Do you recall when that was, about? 

‘‘A. A week or ten days ago.” 

Do you remember now that those questions were asked, 
and that you made that response ? 

The Witness: Not at the Coroner’s inquest. 

258 Charge to the Jury 

• •••••* 

264 Homicides, of course, are divided into two groups, 
felonious homicides on the one side and excusable or justi¬ 
fiable homicides on the other. The difference between the 
two is that m the case of the felonious homicide, criminal 
liability attaches, and in the case of excusable or justifiable 
homicides, no criminal liability attaches. 

This docs not fall within the class of justifiable or ex¬ 
cusable homicide, because the defendant does not say that 
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he committed the homicide and that he was justified and 
excused from so doing. 

On the side, including these felonious homicides there is 
another division, which is murder and manslaughter. 

t 

265 Murder is the killing of a human being with malice. 
That malice would indicate a depraved mind bent 

on wickedness, or having no regard for social duty. 

Under the recent statutes, which is also the law in this 
jurisdiction, that crime of murder was divided into degrees. 
It didn’t change the crime any. It merely changed the de¬ 
gree so that it changed the punishment, and it divided it 
into first and second degree murder, because it then said 
that first degree murder was the unlawful killing of a human 
being with malice and premeditation and deliberation, or, 
the elements of premeditation and deliberation were added 
to the element of malice that was known as murder at com¬ 
mon law, which is now our second degree murder, where 
there is a killing with malice, but no deliberation or pre¬ 
meditation, so that in the first degree murder there had to 
be an intent to kill, a design formed in the mind and turned 
around and thought about for an appreciable length of time 
for the person to deliberate and premeditate upon it and to 
kill. 

Under the second degree murder there is the killing with 
malice. It is not necessary to be a purposeful killing. 

But the defendant is not charged with first degree murder, 
nor is he charged with second degree murder, so that if a 
homicide is neither murder in the first degree nor in the 
second degree, and it is neither justifiable nor excus- 

266 able, it follows that it is manslaughter. 

Manslaughter is a distinct offense. It is not a 
degree of murder, but it is a distinct offense. 

It is the unlawful killing of a human being done without 
malice, done without premeditation or deliberation, either 
expressly or implied, either in a sudden quarrel, or inten¬ 
tionally while in the commission of an unlawful act. 

Well, we need not consider the various distinctions that 
the law makes between voluntary and involuntary man¬ 
slaughter, because the theory of the Government’s case is 
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that it was a killing by this defendant in a voluntary 
manner. 

Where the homicidal act is done under the influence of 
passion produced or occasioned by some provocation, which 
frailty of human nature the law considers sufficient to pal¬ 
liate the offense, it is not considered under those circum¬ 
stances to be such a heinous crime as either murder in the 
first or second degree. 

In other words, ladies and gentlemen, if the act of killing, 
although intentional, is committed under the influence of 
passion or in the heat of blood produced by an adequate or 
reasonable provocation and before a reasonable time has 
elapsed for the blood to cool and reason to resume its 
habitual control, and is not the result of wickedness of heart 
or cruelty or recklessness of disposition, the offense is man¬ 
slaughter and not murder. 

274 DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding a Criminal Term 
October Term, 1947 
Harry M. Hull 
Criminal No. 1266-47 
Grand Jury No. 1151-47 
Manslaughter 

The United States of America 


v. 

Nixon McGuire 
The Grand Jury charges: 

On or about September 10, 1947, within the District of 
Columbia, Nixon McGuire feloniously, wilfully and vio- 
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lently, with his hands and fists, did beat and wound one 
Theodora Rowell, who, by reason of such beating and 
wounding, on, to wit, the day and year aforesaid, and within 
the District of Columbia, did die, and the said Nixon Mc¬ 
Guire, in the manner and by the means aforesaid, feloni¬ 
ously, wilfully and violently the said Theodora Rowell did 
kill and slay. 

Second Count: 

On or about September 10, 1947, within the District of 
Columbia, Nixon McGuire feloniously, wilfully and vio¬ 
lently, with a hard, blunt instrument, a more particular 
description whereof is to the Grand Jury unknown, did kill 
and slay Theodora Rowell. 7 

George Morris Fay, 

Attorney of the United States in 
and for the District of Columbia. 

A true bill: 

Robert I. Coffman, 

Foreman. 

• •••••• 


275 Friday, November 14, 1947. 

The Court resumes its session pursuant to adjournment: 
Hon. Edward M. Curran, presiding. 

• •••••• 

Criminal No. 1266-47 

. United States 


vs. 

Nixon McGuire 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance, 
and by his attorney, T. Emmett McKenzie, Esquire; where¬ 
upon the defendant being arraigned upon the indictment, 
the reading whereof he specifically waives, pleads not guilty 
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thereto, and for trial puts himself upon the country and the 
Attorney of the United States doth the like. 

• • • • • • • 

276 Thursday, February 12,1948. 

The Court resumes its session pursuant to adjournment: 
Hon. Edward M. Curran, presiding. 

• •••••• 

Criminal No. 1266-47 

United States 
vs. 

Nixon McGuire 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case yes¬ 
terday; whereupon the said jury upon their oath say that 
the defendant is guilty on Count One of the indictment; and 
thereupon each and every member of the jury is asked if 
that is his verdict and each and every member thereof says 
that the defendant is guilty on Count One of the indictment; 
and thereupon the defendant is committed to the Washing¬ 
ton Asylum and Jail. 

• •••••• 

278 Friday, February 27,1948. 

The Court resumes its session pursuant to adjournment: 
Hon. Edward M. Curran, presiding. 

• •••••• 

Criminal No. 1266-47 

United States 
vs. 

Nixon McGuire 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance; 
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and thereupon the defendants motion for new trial and 
motion to set bond pending appeal, each coming on to be 
heard, after argument by counsel, each is by the Court de¬ 
nied; whereupon it is demanded of the defendant what 
further he has to say why the sentence of the law should not 
be pronounced against him and he says nothing except as 
he has already said; whereupon it is considered by the 
Court that, for his said offense, the said defendant be com¬ 
mitted to the custody of the Attorney General or his au¬ 
thorized representative for imprisonment for a period of 
Five (5) years to Fifteen (15) years; and thereupon the 
defendant is remanded to the Washington Asylum and Jail. 
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